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CHAPTER 1 THE CLIENT-LAWYER RELATIONSHIP

RULE 1.0: TERMINOLOGY

. . .

(m) “Tribunal” denotes a court (including a special master, referee, judicial

commissioner, or other similar judicial official presiding over a court proceeding), an arbitrator

in a binding arbitration proceeding, or a legislative body, administrative agency, or other body

acting in an adjudicative capacity. A legislative body, administrative agency, or other body acts

in an adjudicative capacity when a neutral official, after the presentation of evidence or legal

argument by a party or parties, will render a binding legal judgment directly affecting a party’s

interests in a particular matter.

. . .

RULE 1.5: FEES

Comment

Disputes over Fees

[9] If a procedure has been established for resolution of fee disputes, such as an

arbitration or mediation procedure established by the bar, the lawyer must comply with the

procedure when it is mandatory, and, even when it is voluntary, the lawyer should

conscientiously consider submitting to it. Law may prescribe a procedure for determining a

lawyer’s fee, for example, in representation of an executor or administrator, a class or a person

entitled to a reasonable fee as part of the measure of damages. The lawyer entitled to such a fee

and a lawyer representing another party concerned with the fee should comply with the

prescribed procedure.

RULE 1.8: CONFLICT OF INTEREST: CURRENT CLIENTS: SPECIFIC RULES

Comment

Limiting Liability and Settling Malpractice Claims

[14] Agreements prospectively limiting a lawyer’s liability for malpractice are

prohibited because they are likely to undermine competent and diligent representation. Also,

many clients are unable to evaluate the desirability of making such an agreement before a dispute

has arisen. This paragraph does not, however, prohibit a lawyer from entering into an agreement

with the client to arbitrate legal malpractice claims, provided such agreements are enforceable

and the client is fully informed of the scope and effect of the agreement. Nor does this paragraph

limit the ability of lawyers to practice in the form of a limited-liability entity, where permitted by

law, provided that each lawyer remains personally liable to the client for his or her own conduct

and the firm complies with any conditions required by law, such as provisions requiring client

notification or maintenance of adequate liability insurance. Nor does it prohibit an agreement in

accordance with RPC 1.2 that defines the scope of the representation, although a definition of

scope that makes the obligations of representation illusory will amount to an attempt to limit

liability.

. . .
RULE 1.10: IMPUTATION OF CONFLICTS OF INTEREST: GENERAL RULE

Comment 

[13] The disqualification of lawyers associated in a firm with a former judge or

arbitrator is governed by RPC 1.12. The disqualification of lawyers associated in a firm with a

lawyer disqualified from a matter as a result of obligations under RPC 1.18 flowing from a

consultation with a prospective client is governed by RPC 1.18(d).

. . .

RULE 1.11: SPECIAL CONFLICTS OF INTEREST FOR FORMER AND CURRENT GOVERNMENT OFFICERS AND EMPLOYEES

. . .

(d) Except as law may otherwise expressly permit, a lawyer serving as a public

officer or employee: . . . (2) shall not: . . . (ii) negotiate for private employment with any person who is involved as a party or as a lawyer for a party in a matter in which the lawyer is participating personally and substantially, except that a lawyer serving as a staff attorney to a

court or as a law clerk to a judge, other adjudicative officer, or arbitrator may negotiate for private employment as permitted by RPC 1.12(b) and subject to the conditions stated in RPC 1.12(b).

. . .

RULE 1.12: FORMER JUDGE OR ARBITRATOR

(a) Except as stated in paragraph (d), a lawyer shall not represent anyone in connection with a matter in which the lawyer participated personally and substantially as a judge or other adjudicative officer or law clerk or staff attorney to such a person or as an arbitrator, unless all parties to the proceeding give informed consent, confirmed in writing.

(b) A lawyer shall not negotiate for employment with any person who is involved as a party or as lawyer for a party in a matter in which the lawyer is participating personally and substantially as a judge or other adjudicative officer or as an arbitrator. A lawyer serving as a staff attorney to a court or as a law clerk to a judge or other adjudicative officer or arbitrator may negotiate for employment with a party or lawyer involved in a matter in which the lawyer is participating personally and substantially, but only after the lawyer has notified the court, judge, other adjudicative officer, or arbitrator.

(c) If a lawyer is disqualified by paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in the matter unless both the disqualified lawyer and the lawyers representing the client in the matter have complied with the requirements set forth in RPC 1.11(b)(1), (b)(2), and (b)(3) and have advised the appropriate tribunal in writing of the circumstances that warranted the utilization of the screening procedures required by this Rule and the actions that have been taken to comply with this Rule.

(d) An arbitrator selected as a partisan of a party in a multimember arbitration panel is not prohibited from subsequently representing that party.

Comment

[1] This Rule generally parallels RPC 1.11. The term “personally and substantially”

signifies that a judge who was a member of a multimember court, and thereafter left judicial

office to practice law, is not prohibited from representing a client in a matter pending in the

court, but in which the former judge did not participate. So also the fact that a former judge

exercised administrative responsibility in a court does not prevent the former judge from acting

as a lawyer in a matter where the judge had previously exercised remote or incidental

administrative responsibility that did not affect the merits. Compare the Comment to RPC 1.11.

The term “adjudicative officer” includes such officials as judges pro tempore, referees, special

masters, hearing officers and other parajudicial officers, and also lawyers who serve as part-time

judges. The provisions of Tennessee Supreme Court Rule 10 concerning the Application of the

Code of Judicial Conduct provide that a part-time judge, judge pro tempore, or retired judge

recalled to active service may not “act as a lawyer in any proceeding in which the judge has

served as a judge or in any other proceeding related thereto.” Although phrased differently from

this Rule, those Rules correspond in meaning.

[2] Like former judges, lawyers who have served as arbitrators may be asked to

represent a client in a matter in which the lawyer participated personally and substantially. This

Rule forbids such representation, unless all of the parties to the proceedings give their informed

consent, confirmed in writing. See RPC 1.0(e) and (b). Other law or codes of ethics governing

third-party neutrals may impose more stringent standards of personal or imputed disqualification.

See RPC 2.4.

[3] [Intentionally omitted]

[4] Requirements for screening procedures are stated in RPC 1.0(k) and RPC 1.0,

Comments [8]-[10].

[5] Notice, including a description of the screened lawyer’s prior representation and

of the screening procedures employed, generally should be given as soon as practicable after the

need for screening becomes apparent.

DEFINITIONAL CROSS-REFERENCES

“Confirmed in writing” See RPC 1.0(b)

“Firm” See RPC 1.0(c)

“Informed consent” See RPC 1.0(e)

“Knowingly” See RPC 1.0(f)

“Screening” See RPC 1.0(k)

“Substantially” See RPC 1.0(l)

“Tribunal” See RPC 1.0(m)

“Writing” See RPC 1.0(n)

. . .

RULE 1.7: CONFLICT OF INTEREST: CURRENT CLIENTS

. . .

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may represent a client if:
(1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;
(2) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and
(4) each affected client gives informed consent, confirmed in writing.

Comment

[17] Paragraph (b)(3) describes conflicts that are nonconsentable because of the

institutional interest in vigorous development of each client’s position when the clients are

aligned directly against each other in the same litigation or other proceeding before a tribunal.

Whether clients are aligned directly against each other within the meaning of this paragraph

requires examination of the context of the proceeding. Although this paragraph does not preclude

a lawyer’s multiple representation of adverse parties to a mediation (because mediation is not a

proceeding before a “tribunal” under RPC 1.0(m)), such representation may be precluded by

paragraph (b)(1).

. . .

RULE 2.2: LAWYER SERVING AS AN INTERMEDIARY BETWEEN CLIENTS 

Comment

[3] RPC 2.2 does not apply to a lawyer acting as a dispute resolution neutral, such as

an arbitrator or a mediator, as the parties to a dispute resolution proceeding are not clients of the

lawyer, even where the lawyer has been appointed with the concurrence of the parties. Other

rules of conduct govern a lawyer’s service as a dispute resolution neutral. See RPC 2.4; Tenn.

Sup. Ct. R. 31.

. . .

CHAPTER 2  THE LAWYER AS COUNSELOR, INTERMEDIARY, AND DISPUTE RESOLUTION NEUTRAL

RULE 2.1: ADVISOR

Comment
. . .

Offering Advice

[5] In general, a lawyer is not expected to give advice until asked by the client. However, when a lawyer knows that a client proposes a course of action that is likely to result in substantial adverse legal consequences to the client, the lawyer’s duty to the client under RPC 1.4 may require that the lawyer offer advice if the client’s course of action is related to the representation. Similarly, when a matter is likely to involve litigation, it may be necessary under RPC 1.4 to inform the client of forms of dispute resolution that might constitute reasonable alternatives to litigation. A lawyer ordinarily has no duty to initiate investigation of a client’s affairs or to give advice that the client has indicated is unwanted, but a lawyer may initiate advice to a client when doing so appears to be in the client’s interest.

. . .

RULE 2.4: LAWYER AS A DISPUTE RESOLUTION NEUTRAL

(a) A lawyer serves as a dispute resolution neutral when the lawyer impartially assists two or more persons who are not clients of the lawyer to reach a resolution of disputes that have arisen between them. Service as a dispute resolution neutral may include service as a mediator; an arbitrator whose decision does not bind the parties; a case evaluator; a judge or juror in a mini-trial or summary jury trial as described in Supreme Court Rule 31; or in such other capacity as will enable the lawyer to impartially assist the parties resolve their dispute.

(b) A lawyer may serve as a dispute resolution neutral in a matter if:

(1) the lawyer is competent to handle the matter;

(2) the lawyer can handle the matter without undue delay;

(3) the lawyer reasonably believes he or she can be impartial as between the parties;

(4) none of the parties to the dispute is being represented by the lawyer in other matters;

(5) the lawyer’s responsibilities to a client, a former client, or a third person, or the lawyer’s personal interests will not prevent the lawyer from providing competent and diligent service to each of the persons the lawyer will serve as a dispute resolution neutral;

(6) the lawyer communicates with each of the parties to the dispute, or their attorneys, about the lawyer’s qualifications and experience as a dispute resolution neutral, the rules and procedures that will be followed in the proceeding, and the lawyer’s responsibilities as a dispute resolution neutral; provided, however, that any party to the dispute who is represented by a lawyer may waive his or her right to all or part of the communication required by this paragraph;

(7) the lawyer communicates with each of the parties, or their lawyers, about any responsibility of the lawyer, or a lawyer associated with the lawyer in a firm, to a client, a former client, or third person, or a personal interest of the lawyer or a lawyer associated with the lawyer in a firm, that presents a significant risk of materially affecting the lawyer’s impartiality or materially limiting the dispute resolution services the lawyer will provide to the parties;

(8) unless the service is pursuant to Supreme Court Rule 31, each of the parties, or their attorneys, provides informed consent, confirmed in writing, to the lawyer’s service as a dispute resolution neutral in the matter; and 
(9) when the service is pursuant to Supreme Court Rule 31, the lawyer is qualified to serve in accordance with the requirements of that Rule. 
(c) While serving as a dispute resolution neutral, a lawyer shall: 
(1) act reasonably to assure that the parties understand the rules and procedures that will be followed in the proceeding and the lawyer’s responsibilities as a dispute resolution neutral;

(2) act impartially, competently, and expeditiously to assist the parties in resolving the matters in dispute;

(3) promote mutual respect among the parties for the dispute resolution process;

(4) as between the parties to the dispute and third persons, treat all information related to the dispute as if it were information protected by RPCs 1.6 and 1.8(b);

(5) as between the parties to the dispute, treat all information obtained in an individual caucus with a party or a party’s lawyer as if it were information related to the representation of a client protected by RPCs 1.6 and 1.8(b);

(6) render no legal advice to any party to the dispute, but, if the lawyer believes that an unrepresented party does not understand how a proposed agreement might affect his or her legal rights or obligations, the lawyer shall advise that party to seek the advice of independent counsel;

(7) accept nothing of value, other than fully disclosed reasonable compensation for services rendered as the dispute resolution neutral, from a party, a party’s lawyer, or any other person involved or interested in the dispute resolution process;

(8) not seek to coerce or unfairly influence a party to accept a proposal for resolution of a matter in dispute and shall not make any substantive decisions on behalf of a party; and

(9) when the service is pursuant to Supreme Court Rule 31, comply with all other duties of a dispute resolution neutral as set forth in that Rule.

(d) A lawyer shall withdraw from service as a dispute resolution neutral or, if appointed by a court, shall seek the court’s permission to withdraw from service as a dispute resolution neutral, if:

(1) any of the parties so request;

(2) the lawyer reasonably believes that further dispute resolution services will not lead to an agreement resolving the matter in dispute or that any of the parties are unwilling or unable to cooperate with the lawyer’s dispute resolution initiatives; or

(3) any of the conditions stated in paragraph (b) are no longer satisfied.

(e) Upon termination of a lawyer’s service as a dispute resolution neutral, the lawyer:

(1) may, with the informed consent of all the parties to the dispute and in compliance with the requirements of RPCs 1.2(c) and 2.2, draft a settlement agreement that results from the dispute resolution process, but shall not otherwise represent any or all of the parties in connection with the matter, and

(2) shall afford each party to the dispute the protections afforded a client by RPCs 1.6, 1.8(b), and 1.9.

Comment

[1] Mediation, arbitration, and other forms of alternative dispute resolution have been in use for many years, but increasing demands in recent years for more prompt and efficient means of resolving disputes of all kinds have led to an increase in the demand for the services of dispute resolution neutrals skilled in the analysis of disputes and in conflict resolution. Lawyers are often particularly well-suited to perform this role and should be encouraged to do so. 
[2] Although service as a dispute resolution neutral is considered a law-related service governed generally by these Rules, see RPC 5.7, the unique nature of a lawyer’s role when serving as a dispute resolution neutral demands separate, more specific treatment in this Rule for the guidance of the profession and the public.

[3] This Rule provides that a lawyer may serve as a dispute resolution neutral, whether as a mediator, a non-binding arbitrator, a case evaluator, or a judge or juror in a minitrial or summary jury trial. The scope of a lawyer’s possible service as a neutral is intended to be generally the same as that adopted in Tennessee Supreme Court Rule 31 governing court annexed alternative dispute resolution. However, although Rule 31 covers only court-annexed alternative dispute resolution, this Rule covers services as a dispute resolution neutral whether rendered in connection with court-annexed dispute resolution proceedings or in another, perhaps wholly private, context not covered by Rule 31.

[4] This Rule does not cover the rendering by a lawyer of services related to alternative dispute resolution that are not neutral in nature, but are more judicial in nature, such as service as an arbitrator in a binding arbitration. Although RPC 5.7 may address a lawyer’s obligations in such a context, this Rule does not purport to address them.

[5] Although a lawyer who serves as a dispute resolution neutral is subject to the Rules of Professional Conduct, see RPC 5.7, many of the Rules do not directly apply to such service because the participants in a dispute resolution proceeding are not the lawyer’s clients. Other Rules do apply, however, and this Rule further provides specific applications of certain rules that must apply differently in this context (including, for example, the application of rules governing conflicts of interest).

[6] Although the requirements of this Rule are generally intended to be consistent with those imposed on dispute resolution neutrals under Rule 31, there are duties additional to those set out in Rule 31 that are imposed on lawyers who serve in this role. See also Tenn. Sup. Ct. R. 31, Appendix: Standards of Professional Conduct for Rule 31 Mediators. Even though nonlawyers certified by the Supreme Court under Rule 31 as dispute resolution neutrals may not be subject to these Rules and the parties to the dispute are not deemed to be the clients of the lawyer serving as their dispute resolution neutral, the parties are properly entitled to assume that lawyers serving in this capacity are largely subject to the same broad standards of conduct as are applicable to lawyers when they are providing legal services to clients.

[7] The Supreme Court has set forth in Rule 31 rules and standards of professional conduct applicable to all Rule 31 neutrals, including lawyers and nonlawyers. Thus, paragraph (b) contemplates that a lawyer may serve as a Rule 31 neutral if the lawyer complies with these requirements. Paragraph (b)(9) further requires that a lawyer serving as a dispute resolution

neutral pursuant to Supreme Court Rule 31 must comply fully with the requirements of that Rule

as well.

[8] Paragraph (b) specifies the circumstances in which a lawyer may serve parties to a dispute as a dispute resolution neutral. With respect to the parties to the dispute, RPC 1.7 is inapplicable because there is no client-lawyer relationship between the neutral and the parties to the dispute. RPC 1.7 remains applicable, however, to protect a client, as distinct from parties the lawyer is serving as a neutral, if the lawyer’s service as a neutral will materially limit the lawyer’s representation of that client. Similarly, if the lawyer’s service as a neutral would be materially adverse to one of the lawyer’s former clients, and the matters are substantially related, the lawyer must afford the former client the protection of RPC 1.9.

[9] Conflicts of interest for lawyers serving as dispute resolution neutrals are specifically addressed because the parties to a dispute resolution proceeding are not the clients of the dispute resolution neutral. The lawyer serving as neutral, however, must be impartial, must fully disclose any pertinent relationships to the parties to the proceeding, and must obtain their consent to the lawyer’s service based on these disclosures. Paragraph (b)(4) does not provide for mandatory vicarious disqualification based on a lawyer’s current or prospective service as a dispute resolution neutral. If, however, a lawyer asked to serve as a neutral has a partner who currently represents one of the parties to the dispute in other matters, the lawyer obviously would be required to disclose this fact to the parties under (b)(7) and obtain informed consent, confirmed in writing, to service as a neutral. Of course, this lawyer must also possess a reasonable belief that impartiality was possible despite this and other such pertinent relationships. If a lawyer may not make the disclosures required by paragraph (b)(7) because of his or her confidentiality obligations to a client, then the lawyer may not serve as a dispute neutral.

[10] Paragraph (c) further provides various standards of conduct particular to service by a lawyer as a dispute resolution neutral. Again, these rules of conduct are intended to be consistent with Rule 31 and to address the particular situation of a neutral who occupies a significantly different relationship to participants in a dispute resolution proceeding than a lawyer does with clients. Paragraphs (c)(4) and (c)(5) treat the confidentiality of all information related to the dispute (including that obtained in individual caucuses with the parties) by analogy to the rules concerning the confidentiality of client information. Thus, for example, any question concerning the potential disclosure of fraud by a participant in a dispute resolution proceeding would be addressed under RPCs 1.6, 3.3, or 4.1 as though the participant were, in fact, a client of the lawyer. Likewise, the ethical duty of a lawyer serving as a dispute resolution neutral to report unethical conduct in a dispute resolution proceeding by a lawyer for a participant is limited by RPC 8.3(c). Other portions of paragraph (c), such as the ban on undisclosed compensation by one of the participants in paragraph (c)(7), the prohibition on coercion or decision making on behalf of parties in paragraph (c)(8), and the ban on giving legal advice to the participants in paragraph (c)(6), impose restrictions needed to insure and reinforce the necessary impartiality of the lawyer serving as a dispute resolution neutral. 
[11] Paragraph (d) requires that a lawyer serving as a dispute resolution neutral withdraw or seek an appointing court’s permission to withdraw in certain specified circumstances, such as a request by a party to do so or the lawyer’s reasonable belief that the lawyer’s service will not be fruitful.

[12] Paragraph (e) establishes a lawyer’s duties toward participants in a dispute resolution proceeding upon the termination of the lawyer’s service as a neutral for any reason, whether because a settlement is achieved or because a party requests the lawyer’s withdrawal. Given the impartial role of a dispute resolution neutral, it is inappropriate for a lawyer who had served as a dispute resolution neutral to later represent any of the parties to the dispute in connection with the subject matter of that dispute resolution proceeding. This disqualification, however, does not extend to other lawyers associated in a law firm with the dispute resolution neutral. If, however, the parties have successfully resolved their dispute, paragraph (e)(1) permits the lawyer-neutral to draft the agreement settling their dispute, but this must be done in conformity with RPCs 1.2(c) and 2.2 and only with informed consent.

[13] Further, paragraph (e)(2) provides that, even though the participants to a concluded dispute resolution proceeding were not the clients of the lawyer who served as a dispute resolution neutral in that proceeding, these participants are nevertheless entitled to the protections relating to confidentiality and conflicts of interest afforded by RPCs 1.6, 1.8(b), and 1.9 as if they were former clients.

DEFINITIONAL CROSS-REFERENCES

“Confirmed in writing” See RPC 1.0(b)

“Firm” See RPC 1.0(c)

“Informed consent” See RPC 1.0(e)

“Materially” See RPC 1.0(o)

“Reasonable” and “reasonably” See RPC 1.0(h)

“Reasonably believes” See RPC 1.0(i).

. . .

RULE 3.6: TRIAL PUBLICITY

Comment 
[6] Another relevant factor in determining prejudice is the nature of the proceeding

involved. Criminal jury trials will be most sensitive to extrajudicial speech. Civil trials may be

less sensitive. Non-jury hearings and arbitration proceedings may be even less affected. The

Rule will still place limitations on prejudicial comments in these cases, but the likelihood of

prejudice may be different depending on the type of proceeding.

. . .

RULE 5.5: UNAUTHORIZED PRACTICE OF LAW; MULTIJURISDICTIONAL PRACTICE OF LAW

. . .

(c) A lawyer admitted in another United States jurisdiction, and not disbarred or

suspended from practice in any jurisdiction, may provide legal services on a temporary basis in

this jurisdiction that: . . . (3) are in or reasonably related to a pending or potential arbitration,

mediation, or other alternative dispute resolution proceeding in this or another

jurisdiction, if the services arise out of or are reasonably related to the lawyer’s

representation of an existing client in a jurisdiction in which the lawyer is admitted to

practice and are not services for which the forum requires pro hac vice admission; . . .

. . .

Comment

[2] Paragraph (c)(3) permits a lawyer admitted to practice law in another jurisdiction

to perform services on a temporary basis in this jurisdiction if those services are in or reasonably

related to a pending or potential arbitration, mediation, or other alternative dispute resolution

proceeding in this or another jurisdiction, if the services arise out of or are reasonably related to

the lawyer’s representation of an existing client in a jurisdiction in which the lawyer is admitted

to practice. The lawyer, however, must obtain admission pro hac vice in the case of a courtannexed arbitration or mediation or otherwise if court rules or law so require.

. . .

CHAPTER 6 PUBLIC SERVICE

RULE 6.1: PRO BONO PUBLICO SERVICE

A lawyer should aspire to render at least 50 hours of pro bono publico legal services per

year. In fulfilling this responsibility, the lawyer should: . . (b) provide any additional services through: . . . (3) participation in activities for improving the law, the legal system, or the

legal profession.

. . .

Comment 
[8] Paragraph (b)(3) recognizes the value of lawyers engaging in activities that

improve the law, the legal system, or the legal profession. A few examples of the many activities

that fall within this paragraph are serving on bar association committees; serving on boards of

pro bono or legal services programs; taking part in Law Day activities; acting as a continuing

legal education instructor; serving as a mediator or an arbitrator; and engaging in legislative

lobbying to improve the law, the legal system, or the profession.

